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The Napoleonic Code: Property, Succession, and Gender
Deanna Small
It is easy to imagine the law as something archaic, dry, and dull. It feels at best like an abstract
and mystical force in our lives; an invisible hand making the world around us operate in intricate
ways. At its most frustrating, it is like a wall of barriers and tricks meant to keep us from getting
what we want and deserve. At its most harmful, it is full of threats and oppression. It isn’t hard to
imagine that in 1804, the Napoleonic Code produced similar feelings for its citizens.
The Code fascinates me as both a student of history and of political science. One line of this set
of laws in particular sparked an interest I felt compelled to follow, wherever it would lead me. In
article 226 of the code, it states that “the wife may make any will without the authority of her
husband.” 1 The Code juxtaposes this with the rest of the section which discusses the way men
and women can behave in their marriages. After detailing how little women can claim in the law,
the Code tells us this: in regards to their death and their property, they are allowed to have
control. This brings up the problem of property, succession, and gender within the Napoleonic
Code. As one might expect, the Code is lengthy, detailed, and contains too much to analyze in its
entirety. In this investigation of it, I explored excerpts of the Code from books 2 and 3 that deal
with property, succession, and the enforcement of gender and familial roles.
What is fascinating is the back and forth in the law about what women can and cannot do, and as
a result, how independent they truly can be. As previously mentioned, article 226 of the code
states that wives can make wills without their husbands. 2 However, in article 980, the same code
explains that the witnesses required for making a legal will must be “males, of age, republicans,
and in the enjoyment of civil rights.” 3 This alone may not be revealing much about the Code, but
this pattern is echoed elsewhere. When describing successions, the code initially states in article
745 that “children or their descendents succeed to their father and mother…without distinction of
sex or primogentuire.” 4 Then, when describing the issues of inheritance later the code says in
article 776 that women are “incapable of a valid acceptance of succession without the authority
of their husbands or of act of law.” 5 Over and over again the law is constructed in this way.
Women seem to receive some piece of legal standing only to have it diminished in favor of male
authority.
The Code seemed to quickly turn away from gains women had made. There was a period of time
born out of the French Revolution known as “intermediary law” from 1789-1804 which codified
several civil liberties and extended them to women. This period of time marked the end of the
Ancien Regime and the beginning of a modern legal system. During this time, the intermediary
laws included civil marriage, lowering the age of majority to 21 instead of 25, and equal

1

For references to the Code and its articles see annotated copy. “Code Napoleon; or, The French civil code,”
(1827), 61.
2
Ibid., 61.
3
Ibid., 268-269.
4
Ibid., 204.
5
Ibid., 213.

Published by University of Minnesota Morris Digital Well, 2022

1

Scholarly Horizons: University of Minnesota, Morris Undergraduate Journal, Vol. 9, Iss. 2 [2022], Art. 8

treatment under the law in cases of adultery. 6 In effect, by 1792 the legislation passed had
curtailed the power of husbands and fathers. 7 During the intermediary law period widows gained
new authority as the heads of households, but by the Napoleonic Code the system shifted once
again. Their authority was gone as the legal system structured itself around an all-powerful male
in the family. 8 Their rapidly changing legal status left French women, particularly widows, in
precarious and unsettled positions.
The new role of women in France was a part of the Code’s vision for the country. The
Napoleonic Code was carefully constructed by Napoleon and its writers to make a legal
framework that worked in a market society based on property ownership. 9 It also reinstated
patriarchal power in the family. However the new system went farther than simply undoing the
legal work of the revolutionary and intermediary period. Women were placed under the complete
authority of their husbands. The lack of legal rights for women, unmarried women and their
children in particular, was uniquely severe compared to other legal systems. These unmarried
women and their children were unable to appeal for compensation or living allowance from the
fathers or to take the father to court to receive such things. 10 In my investigation this seems
especially apparent. There is not just a lack of legal support, but a sense of severity that feels
jarring compared to the legal situation a decade prior. The swinging the pendulum of women’s
status in France seems unclear until it’s taken into account with the larger motives of the Code.
The purpose of the Code extends beyond simply creating male authority. It was also a carefully
forged tool by Napoleon in order to consolidate his regime. 11 By creating a set of laws that
define citizens by their roles of husband and wife and father and mother, Napoleon attempts to
create a more homogenous culture. The issue is that France was not a homogenous country and
different areas developed their own customs surrounding the family. This translated into how the
Napoleonic regime approached property and succession, and how French citizens responded.
Historian Antoinette Fauve-Chamoux breaks down the varied cultural practices across France
and how different regions responded to the Code. What is universal across the country is that
while priority was given to one line of inheritance, it was not always the male line and at least
some amount of assets were passed on through the women in a family. 12 How this played out
both before and after the Napoleonic Code varied. In places like Normandy, the succession of
properties wasn’t a concern in marital agreements. Instead the focus was on the survival of the
immediate household. As a result, spouses worked within the law to create mutual donations and
wills that ensured the property belonging to one spouse would pass to the other in the case of
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their death. 13 Here we can see how individuals focused on practicing the law in ways that fit with
their concerns, not the concerns of the state and of prescribed gender roles.
This was consistent in other regions as well. In the Lille region of France, the middle class
continued to find ways to prioritize widows regardless of their gender over adult children (sons
included). 14 In this way widows continued to have much of the same economic expectations
established in the region, even after the Code had established significantly less rights for them
and their claims over property. These legal work arounds done though clever wills and donations
show a kind of agency women had over their property that the law seems to prohibit. It is easy to
look at the laws and to declare these past women powerless and without any way to control their
situation. However, as Fauve-Chamoux especially has demonstrated, the actions taken by
families worked to maintain cultural traditions of property and inheritance despite the legal
changes the Napoleonic Code brought.
The Napoleonic Code created a system that was difficult to navigate and that rolled back many
of the legal gains women had achieved. However, the Code itself does not tell the full story of
the ways citizens practiced and interacted with the law. In viewing my excerpted sections in the
context of scholarship done on Revolutionary France and the actual practices of French families,
it is clear that there are more layers to the impact of the Code than can be understood by reading
the text itself. There is evidence that women and their families found ways to game the system
and maintain a level of agency in their lives. While these fights for the succession of just their
family’s property seem small in comparison to the force of the Napoleonic Code, they show an
enduring will by these French women and their communities to make the law work for them.
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This is the PDF I pulled my excerpts from. It is a translated version of the code into English.
Included is a version of just the excerpts with my annotations.
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